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Details

Date B Noverioor 2010

Parties

Name Hﬁrleys Arkaba Freehold Pty Ltd ACN 050 661 213 as trustee for Hurleys
Arkaba Freehold Trust ABN 29 532 973 411

Short form name Owner '

Notice details 150 Glen Osmond Road
Fullarton SA 5063

Name The Corporation of the City of Unley

Short form name Council

Notice details 181 Unley Road

Unley SA 5061

Background

A

The Owner is the registered proprietor of the land comprised in Certificate of Title Register Book
Volume 5232 Folio 318, Volume 5232 Folio 319, Volume 5485 Folio 693, Volume 5888 Folios

971 and 972 (Land). ;

Currently located on the Land is a hotel complex more commonly known as the Arkaba Hotel and
a shopping centre complex more commonly known as the Arkaba Shopping Centre with
associated car park with ingress/egress access from both Fullarton Road and Glen Osmond Roads.

The Owner wishes to discharge Memoyandum of Encumbrances 4835661 and 4835662 which are
currently registered against portion of the Land.

. The Council is prepared to agree to the discharge of the said encumbrances provided the Owner

enters into this agreement which will ensure that the obligations and responsibilities of the Owner
which existed under the said encumbrances continue to apply to the Land under this agreement.

The Council and the Owner wish to ensure that the Carpark Land is maintained and preserved for
the benefit of the Owners' businesses and to provide flexible, convenient and efficient car parking
on a permanent basis for the benefit of those members of the public patronising or visiting the
shopping centre on the Shopping Centre Land and the hotel complex on the Hotel Land.

The Owner will grant reciprocal rights of way over the Carpark Land to allow access to and from
each and every portion of the Carpark Land and rights for the purposes of traffic movement and
shared car parking for the benefit of the Hotel Land and the Shopping Centre Land. Details of the
rights of way and other rights to be granted and accepted by the Owner and the Council are '
indicated in the Plan of Division contained in Schedule 1 to this agreement.

Pursuant to the provisions of section 57(2) of the Act the Owner has agreed with the Council to
enter into this agreement relating to the development and management of the Land subject to the
terms and conditions set out below.
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Agreed terms

Defined terms & interpretation

Defined terms

In this agreement unless the context otherwise requires:

Act means the Development Act 1993.
Allotment means any allotment within the boundaries of the Land.
Council means The Corporation of the City of Untey.

Carpark Land means those portions of the Land delineated for car parking and marked as 'AA,
‘BB, 'CC', 'DD', 'EE' 'PP' and 'SS' on the Plan of Division.

Hotel Land is the allotment marked 200 on the Plan of Division.

Land means the whole of the land comprised within Certificates of Title Register Book Volume
5232 Folio 318, Volume 5232 Folio 319, Volume 5485 Folio 693, Volume 5888 Folios 971 and
972 and includes any part or parts of it. '

Owner mean Hurleys Arkaba Freehold Pty Ltd ACN 050 661 213. The term 'the Owner' where

‘the Owner is a company includes its successors, assigns and transferees and where the Owner is a

person, includes his heirs, executors, administrators and transferees and where the Owner consists
of more than one person or company the term includes each and every one or more of such
persons or companies jointly and each of them severally and their respective successors, assigns,
heirs, executors, administrators and transferees of the companies or persons being registered or
entitled to be registered as the proprietor of an estate in fee simple to the Land or to each and

every one of all separate allotments into which the Land may be divided after the date of this
agreement.

Plan of Division means the plan contained in Schedule 1 to this agreement.

Rights means the rights of way and other rights to be created in accordance with the Plan of
Division and to be described in the Application for Deposit of Plan of Division as follows "free
and unrestricted rights and liberty for the Owner its successors in title and its tenants servants
agents contractors lessees licensees invitees customers and all other persons lawfully authorised
in that behalf from time to time and at all times hereafter to pass and re-pass and to stand and
park motor vehicles in through over and across those portions of the Carpark Land which are
from time to time delineated as car parking spaces".

Shopping Centre Land is the allotment marked 201 on the Plan of Division.
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1.2  Interpretation

(a)

(b)

(c)

(d)

©

()

()

(h)

)

The parties acknowledge that the matters recited above are true and accurate and agree
that they shall form part of the terms of this agreement;

Reference to a statute shall include all amendments for the time being in force and any
other statute enacted in substitution therefore and the regulations or by-laws for the time
being under that statute and any notice demand order direction requirement or obligation
to that statute and any notice demand order direction requirement or obligation to that
statute or those regulations or by-laws and the expression 'statute’ 'Act' and 'Act of
Parliament' shall mean any State or Federal statute and the regulatlons or by laws for the
time being in force there under and any notice demand order direction requirement or-
obligation issued made given or imposed under or pursuant to any statute regulation or by -
law;

Words importing the singular shall embrace the plural and words importing one gender
shall embrace the other genders and vice versa respectively;

Any reference to a person shall be deemed to include a corporate body and vice versa,;

Where two or more persons are bound under this agreement to observe or perform any
obligation or agreement whether expressed or implied then they shall be bound jointly and
each of them severally;

A reference to the Owner includes each person registered or entitled to be registered as a
proprietor of an estate in fee simple in the Land;

Anything which the Owiner is required to do under this agreement shall be done at the cost
of the Owner;

The requirements of this agreement are to be construed as additional to the requirements
of the Act and any other legislation affecting the Land;

An expression defined in the Act has the meaning given by the Act at the date of this

agreement.

2. Owner's Obligations

(a)

The Owner must; -

(i) not extinguish or in any way alter the terms of the Rights without the prior written
consent of the Council;

(i) maintain and use the Carpark Land as a car parking area;

(iii)  permit its tenants servants agents contractors lessees licensees invitees customers
and all other persons lawfully authorised to enter upon the Shopping Centre Land
and the Hotel Land, to use the Carpark Land for car parking;

(iv)  ensure that the Carpark Land is kept free of obstructions at all times and ensure
that no physical barriers are erected on the Carpark Land or adjacent to the
Carpark Land which may prevent or impede traffic flow between the Shoppmg
Centre Land and the Hotel Land or the parking of motor vehicles on those portions
of the Carpark Land or any part thereof other than those portions of the Carpark
Land which are landscaped;

) ensure that no buildings or improvements or other structures are erected on the
Carpark Land without the prior written consent of the Council;
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(b)

(vi)  maintain the Carpark Land in a clean and tidy state to the reasonable satisfaction
of the Council;

(vii)  that no dedicated or exclusive car parking spaces will be reserved or created other
than for disabled parking, one (1) Australia Post car park and twelve (12) carparks
as required by the tenant of the supermarket on the Shopping Centre Land.

(viii) to at all times comply with the provisions of this agreement;

(ix)  execute and register all documents and to do all things necessary to effect the
Rights to be created in accordance with the Plan of Division.

The Owner must provide a copy of this agreement to any person conmumencing occupation
of the Land before commencement of that occupation.

3." Council's obligations

The Council agrees with the Owner to act reasonably at all times in any matter required under or
in relation to this agreement.

4.  Termination And Review

(a)

(b)

‘This agreement may not be varied except by a supplementary agreement signed by the

Council and the Owner.

The Council may waive compliance by the-Owner with the whole or any part of the
Owner's obligations provided that no such waiver shall be effective unless expressed in
writing and signed by the Council.

5. Breach

(a)

(b)

(c)
(d)

The Council and any employee or agent of the Council authorised by the Council may at
any reasonable time enter the Carpark Land for the purpose of;

() inspecting the Carpark Land and any building or structure on it;

(ii) exercising any other powers of the Council under this agreement or pursuant to
law,

'If the Owner is in breach of any provision of this agreement, the Council may, by notice in

writing served on the Owner, specify the nature of the breach and require the Owner to
remedy the breach within such reasonable time as may be nominated by the Council in the
notice (being not less than twenty eight (28) days from the date of service of the notice)
and if the Owner fails so to remedy the breach, the Council or its servants or agents may
carry out the requirements of the notice and in doirig so may enter and perform any
necessary works upon the Carpark Land and recover any reasonable costs thereby incurred
from the Owner.

The Council may delegate any of its powers under this agreement to any person.

If in a notice referred to in clause 5 (b) the Council acting reasonably requires the removal
of a building or structure from the Land, the Council and its servants or agents are
authorised and empowered by the Owner to enter and remove the building or structure
from the Land and to dispose of it in any manner determined by the Council acting
reasonably provided that if the building or structure has any monetary value then the
Council must use its best endeavours to realise that monetary value and must after the

{
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disposal account to the Owner and pay to the. Owner the realised value less all expenses
incurred.

6.  Restriction on leasing and other dealings

The Owner must not grant any lease licence easement or other right which may give any person
the right to possession or control of or entry on to the Land which right would enable such person
to breach any of the obligations imposed on the Owner by this agreement..

7. Notices

(a) Any notice to be given under this agreement by one of the parties to the other must be in
writing and is given for all purposes by delivery in person, by prepaid post, or by facsimile
addressed to the receiving party at the address set out in this agreement.

(b) Any notice given in accordance with this agreement will be deemed to have been duly
served in the case of posting at the expiration of three (3) business days after the date of
posting and in the case of facsimile, on the first (1) business day after the date of
transmission (providing the sending party receives a facsimile machine verification report
indicating that the-notice has been transmitted).

© A party may at any time change its (or its legal representatives') address, postal address or
facsimile number by giving written notice to the other party.

8. Goveming Law

This agreement is governed by and construed in accordance with the laws from time to time in
force in South Australia and the parties irrevocably submit to the non-exclusive Jjurisdiction of the
Courts of South Australia.

9. Entire Agreement

ThlS agreement constitutes the entire agreement between the parties with respect to its subject
matter and supersedes any prior understanding, agreement, condition, warranty, indemnity or
representation about the subject matter.

10. Registration

The parties agree to apply to the Registfar General to note this agreement against the certificates
_ of title for the Land pursuant to sub-section 57(5) of the Development Act 1993 and to do all
things necessary to ensure that this occurs.

11. -General provisions

(a) If any provision of this agreemént shall be found by a court of competent jurisdiction to be
invalid or unenforceable in law then and in such case the parties hereby request and direct
such court to sever such provision from this agreement.

(b) This agreement contains the whole agreement between the parties in respect of the matters
referred to herein.

(©) The failure, delay, relaxation or indulgence by a party in exerc1smg a power or right under
this agreement is not a waiver of that power or right;

Minter Ellison ) Ref: MEA: 27272-11 Land management agreement | page 7
4525766_1.D0C



(d) An exercise of a power or right under this agreement does not preclude a further exercise
of it or the exercise of another right or power.

12. Costs

(a) The Owner agrees to bear all costs in relation to the preparation and negotiation of this
Agreement, provided that the Owner's contribution to Council's costs are capped at
$5,596.35 including GST, and all costs and expenses associated with the registration or
noting and stamping of this agreement.

(b) The Owner must pay to the Council on demand the Council’s costs and expenses
(including legal costs and expenses) of preparing and negotiating the terms of this
agreement limited to being no more than $5,596.35 including GST.

(c) The Owner shall undertake at its cost the preparation of all documents and plans necessary
and incidental to this agreement including the grant and acceptance of rights of way,
extinguishment of existing rights of way and any associated documents including the costs
of any negotiations.
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UPPER LIMIT 72-60 METRES AHD

CITY OF UNLEY
DEV No. 090/D015/09

FYFE PTY LTD
SURVEYORS and ENGINEERS
143 FULLARTON ROAD ROSE PARK SA 5087
PHONE (0B)8354 1000 FAX (08)B364 0904
Brisbane (07) 3208 6565 A.C.N. 062592 465
Reference 11183/11/4  Dwg No. 111830U1.13
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EXECUTED as a land management agreement pursuant to section 57 of the Development Act 1993.

Executed by HURLEYS\ARKABA FREEHOLD
PTY LTD ACN 050 661 213 pursuant to section
127 of the Corpgrations Act 2001

) L o I

Signature of director  ~—r" | ‘ Signature of dirgetor/company gecretary,
i

{Please delgig’as applicable)

PETE ' JENNIFER RUTH HURLEY
Name of director (print) ‘Name of director/company secretary (print)

THE COMMON SEAL of THE CORPORATION
OF THE CITY OF UNLEY is fixed to this
document in the prgsence of

'Signature of Mayor e

KILHARD EVERw| TT THORNE

Na ayor (print) o } - =

, ) . \
y e, vt 5&.
Signature of CEO NI

QA»qWD Q.QM

Name of CEO (priht)
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- :
" % ShHauvuna é-O_,
Quan Va Le and Miha-¥a¥.e of ¢/- 902 Grand Junction Road, Gilles Plains SA 5086 as registered
lessees of Lease No. 11583629 hereby consents to this Land Management Agreement.

Signed by Quan Va Le in the presence of

® of/fur — ' Mobn vbk Le —

Signatufe of withess  GSa=w~ Vo Le Quan Va Le

% Nare of wutdéss (-pmt-)
58

$ _Tuwgn UM Aael  Hu

Name o Vivees (Pret, -

2 HAgCon . OB, el iilie B2

Address ¢f witness

§21. 4008

- Phone'fiumber of'withess

Shavnra o<
Signed by MIfRA-VarL e in the presence of

\_ %/\/__Q—A «— ) m Sl"\aur\q 342_ A

@ ‘ Signaturdofwitaess Shorries - MitaMahe S\waura e

@ = Name-ofgwitnesfd (print)y

. . STuser T Buert [Yua
% Nowrre of un\ncss COrD

Ot Unule) DA . woel Pille Mot S0t

Address of witness

§22: Ffoog

Phone humber of witness

MinterEllison
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Cons‘ents of persons with legal interest

H3GA Properties (No. 3) Pty Ltd ACN 117 230 574 of Level 7, 40 Mount Street North Sydney NSW
2060 as registered lessee under Lease No. 10209492, 10209493 and 10209494 hereby consents to this
Land Management Agreement.

Executed by H3GA PROPERTIES (NO. 3)
PTY LTD ACN 117 230 574 pursuant to section

12z§f the Corporations Act 2001
t).

W, — % —
Signatura of director . . Signature 0 tor/comgprany secrelary/ '

%%hael Young (Please defete 5pRlcaiedn
Chief Technology Officer Company Secretary

Leoise SExror.
Name of director (print) Name of di}d&tor/con)phny syetary (print)

MinterEllison
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C.J. Balasis Pty Ltd A.C.N. 050 693 484 of 176 Glen Osmond Road Fullarton SA 5063 and Dr Con J
Balasis Super Fund Pty Ltd A.C.N. 151 351 469 of Level 1, 125B The parade Norwood SA 5067 as
proprietors of rights and liberties over portions of the Land hereby consents to the within Land
Management Agreement.

Executed by C.J. Balasis Pty Ltd A.C.N. 050
693 484 pursuant to section 12? of the
Corporations Agt 2001 2

Signature of £ole directér and sole company secretary who states that he or she is the sole director and the sole

company secretary of the company.
(on Tack Ba,«s:s

Name of sole director and sole company secretary {print)

Executed by Dr Con J Balasis Super Fund
Pty Ltd A.C.N. 151 351 469 pursuant to section
127(_)of the Corporatighs Act 2001

Signature of solé directerlind sole com pany secretary who states that he or she is the sole director and the sole

company secretary of the company.
(m To\cL Ba ’MIS

Name of sole director and sole company secretary (print)

MinterEllison | .
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Consents of persons with legal interest

What Po Pty Ltd ACN 097 724 279 of PO Box 424 Fullarton SA 5063 as registered lessee
under Leases No. 11774171 hereby consents to this Land Management Agreement.

Executed by
WHAT PO PTYLTD

ACN 097 724 279
in accordance with Section 127 (1)

, of the Cﬁorations Act 2001 by:-

Signature of Sole Director and Secretary

besmont> A"\"ﬂiowg Kawte

Print full name of Sole Director and Secretary

MinterEllison
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Arkaba Pharmacy Pty Ltd ACN 113 (78 336 of Star Pharmacy Group Pty Ltd 129 Sir Donald

Bradman Drive Hilton SA 5033 as registered lessee of Lease No. 10370865, hereby consents to this Land
Management. Agreement.

Executed by ARKABA PHARMACY PTY LTD
ACN 113 078 336 pursuant to section 12“)?
the Corporations Act 2001

Signature qu director earch Secv\s)aﬁ Signature of director/copipany secretary
ol (Please delete as appficable)
Teeg NG |
Name of director (print) o Secrdrony Name oviréctor/company secretary (print)
Sche. '

MinterEllisoﬂ
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SA TAB Pty Ltd A.C.N. 097 719 107 of 188 Richmond Road Marleston SA 5033 as caveator pursuant
@ to Caveat No. 1018879 hereby consents to this Land Management Agreement. '

Executed by SA TAB PTY LTD A.C.N. 097
@ 719 107 pursuant to section 127,of the
Corporations Act 2001 :

b}
Signaturelaf dirécior Signature of disesterfecmpany secretary
(Please delete as applicable)
Rncaie  Fretod TMOTHY AVER] NvinE
Name of. director (print) ) Name of icastericcmpany secretary (print)

MinterEllison
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AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED A.C.N. 005 357 522 of Level
2, 100 Queen Street Melbourne Victoria 3000 (the "Bank") the proprietor of Mortgages No. 7120963,
8515887, 8515883, 8515885 at the request of the parties to the Land Management Agreement
CONSENTS to the granting of the Land Management Agreement and all other provisions of the Land
Management Agreement subject to these provisions:

This consent is without prejudice to the right of the Bank to exercise its rights under its Mortgage subject
to the rights of the Council under the Land Management Agreement.

When the Bank exercises its rights under its Mortgage, it has all the rights of the Owner under the Land
Management Agreement:

(a) to enforce observance of all covenants in the Land Management Agreement relating to
the use and occupation of the Land;

(b) to exercise all rights, powers, privileges, remedies and authorities of the Owner
(including all right of re-entry and all incidental powers); and

() to do all acts and grant all consents and licences to the same extent as if those covenants,
provisions, rights, powers, privileges and authorities were given to the Bank.

The Bank will not be liable to observe or perform any of the obligations of the Owner under the Land
Management Agreement unless it becomes mortgagee in possession.

SIGNED AUSTRALIA AND NEW ZEALAND BANKING
GROUP LIMITED
By DAVID GEORGE BEE by its Attorney
As Attorney for AUSTRALIA AND NEW
ZEALAND BANKING,GROUBALIMITED
in the presence of ==~
FOTTOS AW TSOULEROLS /

(©g) 7092 2062

11-29 Waymouth Street

Adelaide SA 5000

Bank Officer P/A No. 07588 Q80082

Wabﬁm

MinterEllison
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The Owner hereby certifies pursuant to Section 57(4) of the Development Act 1993 that no other person
has a legal interest in the Land. ‘

Execute HURLEYS ARKABA FREEHOLD
PTY LYD AGN 050 661 213 pursuant to section
@ 12}00 the Cdrporations Act 2001

: s;gnaturW Signature of dire&fo/comp'any secretafy >

i (Please delete ag dpplicable)
. HURLEY JENNIF
Name of director (print) Name of directer/company secretary (print)
5
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To the Registrar-General:

1. THE CORPORATION OF THE CITY OF UNLEY (the Council’) of 181 Unley Road Unley 5061 has entered 4
into the attached Land Management Agreement dated 2 Novermloev- O ("the Deed”) with
HURLEYS ARKABA FREEHOLD PTY LTD ACN 050 661 213 of 150 Glen Osmond Road Fullarton SA 5063
pursuant to s 57(2) of the Development Act 1993 ('the Act').

2. The Deed relates to the whole of the land comprised in Certificates of Title Register Book Volume 5232 Folio
318, Volume 5232 Folio 319, Volume 5485 Folio 693, Volume 5888 Folios 971 and 972 (‘the land').

and raw \ocua allohrerts s, 201, 302 oval OB W DP 85408 .
NOW THEREFORE the Council applies pursuant to s 57(5) of the Act to note the Deed against the land.

DATED the S | dayof  Moveroer ' 2010

THE COMMON SEAL of THE CORPORATION c ™
OF THE CITY OF UNLEY is fixed to this /\‘ \

documentm /

Signature of Mayor

/) LUed FUE 77 THorn &

Namgjof Mayorf(print)

]AM

Signature of CEOQ
Au;,{ @«, LoD ﬁ,\s (OMRE
+ Name of CEO (print)

S

NB: This form may be used only when no panei form is suitable. A penaity of up to $2000 or 6 months imprisonment applies for improper witnessing.



